€C Dedet Af 76 7

DOCKET FILE COPY ORIGINAL
Before the ;;.“ .
FEDERAL COMMUNICATIONS COMMISSION & &
Washington, D.C. 20554
Mg
- »(f ;998
In the Matter of ) " G
)
ASSOCIATION FOR LOCAL )
TELECOMMUNICATION SERVICES ) CCB/CPD 97-30
)
Request for Clarification of the Commission’s Rules )
Regarding Reciprocal Compensation for )
Information Service Provider Traffic )

David N. Porter Andrew D. Lipman
Vice President, Government Affairs Michael W. Fleming
WorldCom, Inc. SWIDLER & BERLIN, CHARTERED
1120 Connecticut Ave., NW 3000 K Street, N.W., Suite 300
Washington, DC 20036 Washington, D.C. 20007
(202) 776-1550 (202) 424-7500 (telephone)

(202) 424-7645 (fax)

July 17, 1997

No. of Copies rec‘d_.__s_E
ListABCDE




TABLE OF CONTENT S .. ... i e et e e eens 1
SUMM AR ..o e e e e il
L INTRODUCTION ... it it eiee s 1
II. THE LOCAL CALL PLACED TO THE ISP TERMINATES WHEN IT IS

VIL

ANSWERED BY THE ISP BECAUSE THE ISPIS ANEND USER ... ...... 5

THE COMMISSION HAS ALREADY DETERMINED THAT THE
TRANSMISSIONS ARE SEPARATE AND DISTINGUISHABLE .......... 8

THE ILECS’ OWN CONDUCT IS CONCLUSIVE EVIDENCE THAT TRAFFIC
TOISPSISLOCAL ...t i e et i eiie e 10

US WEST PREVIOUSLY PRESENTED, AND LOST, THE ARGUMENT
ASSERTED BY THE ILECS THAT PROMPTED THIS PROCEEDING .... 11

THE ILECS’ POSITION HAS SEVERE ANTICOMPETITIVE
IMPLICATIONS

CONCLUSION ..o e i i ittt 13



SUMMARY

Pursuant to Section 251(b)(5) of the Communications Act of 1934, as amended (“the Act”),
and Commission interpretation of the Act, incumbent local exchange carriers, competitive local
exchange carriers, and state regulators have negotiated, arbitrated, reviewed and approved
interconnection agreements with the clear understanding that the telecommunications services
subject to reciprocal compensation includes all calls that originate and terminate within a local
calling area. No exception for local traffic that is terminated with end users that provide customers
with access to the Internet is in the Act, in the Commission’s rules, or in any state-approved
interconnection agreement of WorldCom, Inc.

The ILECs’ position that traffic that is delivered to Intemnet service providers (“ISPs”) is not
local traffic because it does not terminate with the ISP is unfounded. Because the ISP is an end user
of telecommunications services purchased pursuant to a carrier’s local exchange service tariff,
whatever the ISP may do to provide its information services to its customers is irrelevant to the
inquiry whether a call terminates with the ISP when the ISP answers it. This Commission has
explicitly stated that the local call connecting a subscriber to an ISP is separate and distinguishable
from the ISP’s service offering. ILECs themselves treat calls to the ISPs that they serve as local calls
for billing and interstate separations purposes.

Moreover, six state regulatory agencies have found no basis for the novel position asserted
by the ILECs. Finally, if it were to prevail, the position of the ILECs would have severe
anticompetitive implications in that CLECs would incur uncompensated transport and termination

costs, driving them away from offering or providing service to ISPs.
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As the end user of local exchange service, any calls received by the ISP from another end
user within the same local calling area must be considered local traffic subject to reciprocal
compensation arrangements. This Commission should clarify that nothing in its rules provides for

an exception from reciprocal compensation for local traffic that is terminated to ISPs.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

ASSOCIATION FOR LOCAL
TELECOMMUNICATION SERVICES CCB/CPD 97-30
Request for Clarification of the Commission’s Rules
Regarding Reciprocal Compensation for
Information Service Provider Traffic

COMMENTS OF WORLDCOM, INC,

WorldCom, Inc. (“WorldCom”), by its undersigned counsel and pursuant to Public Notice!,
hereby submits these comments in support of the request by the Association for Local
Telecommunication Services (“ALTS”) for clarification of the Commission’s rules regarding
reciprocal compensation for information service provider traffic, and respectfully states as follows:
L INTRODUCTION

Section 251(b)(5) of the Communications Act of 1934, as amended (the “Act”), imposes on
each local telecommunications carrier “the duty to establish reciprocal compensation arrangements
for the transport and termination of telecommunications.”” The Commission has subsequently

interpreted this statutory provision to mean that reéiprocal compensation shall apply to “local

' Pleading Cycle Established for Comments on Request by ALTS for Clarification of the
Commission’s Rules Regarding Reciprocal Compensation for Information Service Provider
Traffic, DA 97-1399, CCB/CPD 97-30 (rel. July 2, 1997).

2 47U.S.C. § 251(b)(5).



telecommunications traffic,” which it defined as traffic that “originates and terminates within a local
service area established by the state commission.™ The incumbent local exchange carriers
(“ILECs™), competitive local exchange carriers (“CLECs”), and the states, pursuant to their authority
under Section 252 of the Act to arbitrate, review, and approve interconnection agreements for the
provision of local exchange service, have considered this interpretation in negotiating, arbitrating,
and approving numerous interconnection agreements.’

WorldCom, through its MFS operating subsidiaries, provides local exchange service in over
20 states pursuant to such interconnection agreements with the respective ILECs in those states.
Each of the interconnection agreements which enable WorldCom to provide local exchange service
addresses the exchange of traffic between WorldCom’s MFS operating subsidiary and the ILEC.
Pursuant to these agreements, MFS/WorldCom and the ILEC exchange traffic between their
respective networks, so that a customer subscribing to MFS/WorldCom’s local exchange service
can place calls to customers subscribing to the ILEC’s local exchange service, and vice versa. The
reciprocal compensation arrangements for terminating each other’s local exchange traffic are

specifically stated in every interconnection agreement.® Each of these agreements has defined local

3 47C.F.R. § 51.701(a).
4 47 C.FR. § 51.701(b)(1).

5 Because the states review and approve interconnection agreements, they necessarily
have jurisdiction over disputes concerning interpretation and performance of these agreements.
Consideration of issues related to reciprocal compensation is within the jurisdiction of both the
states and the Commission.

¢ For example, in New York, Sections 1.51 and 1.67 of the interconnection agreement

between MFS Intelenet of New York, Inc. and New York Telephone unambiguously establish
the parameters for reciprocal compensation:
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calls as calls originating and terminating in the same local calling area. No agreement has made any
exception for local calls to an Internet service provider (“ISP”).’

MFS subsidiaries operating in states served by NYNEX, Bell Atlantic, Southwestern Bell,
Pacific Bell, and Ameritech have received letters or were. advised by those ILECs that the [LEC
would no longer pay reciprocal compensation for local traffic originated by one of the ILEC’s
customers and delivered by that ILEC to the MFS network for MFS to terminate at an MFS local

exchange customer who provides access to the Internet.® In response to these unilateral efforts to

1.51 *“Reciprocal Compensation” is As Described in the Act,
and refers to the payment arrangements that recover costs incurred for
the transport and termination of Telephone Exchange Service Traffic.

1.67 “Telephone Exchange Service Call” or “Telephone
Exchange Service Traffic” means a call completed between two
Telephone Exchange Service Customers of the Parties located in the
same LATA, originated on one Party’s network and terminated on the
other Party’s network, where such call was not carried by a third party
as either a presubscribed call (1+) or a casual dialed (10XXX or
101XXXX) call. Telephone Exchange Service Traffic is transported
over Traffic Exchange Trunks.

This language is duplicated, with slight variations, in each of WorldCom’s interconnection
agreements.

? WorldCom recognizes that the term “ISP” sometimes may also be used for “information
service providers.” Enhanced service providers are a subcategory of information service
providers, and Internet service providers are a subcategory of enhanced service providers.

§ Letter dated April 16, 1997 from Patrick A. Garzillo, NYNEX, to Alex J. Harris, MFS
Intelenet of New York, Inc.; Letter dated April 28, 1997 from Patrick A. Hanley, Bell Atlantic, to
Gary Ball, MFS Intelenet of Maryland, Inc.; Letter dated June 9, 1997 from Larry B. Cooper,
Southwestern Bell Telephone, to Bill Mullen, MFS WorldCom, Letter dated July 3, 1997 from
Thomas J. Lamb, Ameritech, to Jerry Zimmerman, MFS Intelenet, Inc. Copies of these letters
are attached. No explanation is given as to why the ILECs have charged MFS reciprocal
compensation for the same type of traffic that is originated by an MFS customer and terminated
to an ILEC ISP customer. In Connecticut, Southern New England Telephone (“SNET”) filed a
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revise the various state-approved interconnection agreements, MFS subsidiaries have filed
complaints with the state utility commissions of New York, Maryland, Connecticut, and
Massachusetts seeking relief from the unlawful conduct of the ILECs. Of the four pending
complaint proceedings, only the staff of the New York Public Service-Commission (“NYPSC”) has
taken action at the time of this filing. The response of the staff of the NYPSC, instructing New York
Telephone Company to continue to pay reciprocal compensation for local traffic delivered by MFS
to ISPs, was attached té the ALTS Letter that began this proceeding.'

The ALTS Letter requests clarification that nothing in the Commission’s Local Competition
Order'! altered the Commission’s rule that calls to an ISP made from within a local calling area are
local calls. In this respect, this inquiry has nothing to do with the operations of the end-user ISP (as

an enhanced service provider). Rather, it has to do with interpretation of a general interconnection

petition for a declaratory ruling that traffic delivered to Internet service providers (“ISPs”) is
ineligible for reciprocal compensation. Petition of the Southern New England Telephone
Company for a Declaratory Ruling Concerning Internet Services Provider Traffic, Docket No.

97-05-22 (Conn. D.P.U.C.). MFS has filed comments in the Connecticut proceeding opposing
SNET’s petition.

® Complaint of MFS Intelenet of New York, Inc., against New York Telephone Company
for Breach of Interconnection Terms, and Request for Immediate Relief, Case No. 97-C-0895
(N.Y. P.S.C.); Complaint of MFS Intelenet of Maryland, Inc., against Bell Atlantic-Maryland,
Inc. for Breach of Interconnection Terms, and Request for Inmediate Relief (Md. P.S.C.);
Complaint of MFS Intelenet of Massachusetts, Inc., against New England Telephone and
Telegraph Company for Breach of Interconnection Terms, and Request for Immediate Relief
(Mass. D.P.U.); Complaint of MFS Intelenet of Connecticut, Inc., against The Southern New

England Telephone and Telegraph Company for Breach of Interconnection Terms, and Request
Jfor Immediate Relief, (Conn. D.P.U.C.).

10 Letter dated June 20, 1997 from Richard Metzger, ALTS, to Regina M. Keeney, Chief,
Common Carrier Bureau, Federal Communications Commission (“ALTS Letter”).

"' Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, CC Docket No. 96-98 (rel. Aug. 8, 1996).
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principle, namely that local calls to ISPs shall be treated as local traffic subject to reciprocal
compensation. Given that the [LECs appear to base their claims to exclude this traffic on a distorted
misinterpretation of well established Commission policy, Commission clarification that its position
remains unchanged should assist the state commissions in enforcing the terms of the various

interconnection agreements. '

II. THE LOCAL CALL PLACED TO THE ISP TERMINATES WHEN IT IS
ANSWERED BY THE ISP BECAUSE THE ISP IS AN END USER

Both the ILEC’s customers and MFS/WorldCom’s customers have purchased local
exchange service from their chosen local exchange provider pursuant to the provider’s local
exchange tariff. Both MES/WorldCom and the ILECs provide over their respective netWorks
local exchange services to end user customers, including some business customers operating as
ISPs. Typically, customers make a local phone call to reach their ISP. That local call is treated
as a completed call when the ISP answers the call. This call remains “up” or connected for the
duration of that specific session between the ISP and its customer. During the session, the ISP’s
customers may ask the ISP to locate and retrieve information from a wide variety of sources --
data that may be resident in the ISP’s local databases, or in nearby or distant databases that are
accessible to the ISP by using one or more communications links to reach them. But control over

the initial call never leaves the original ISP location. The call is not forwarded or transferred to

'2° Any regulatory regime related to the Internet must adhere to the pronouncement of
Congress that it is “the public policy of the United States. . .to preserve the vibrant and
competitive free market that presently exists for the Internet and other interactive computer
services, unfettered by Federal or State regulation.” 47 U.S.C. §230(b)(2). This instruction may
be interpreted to require any Federal supervision of Internet markets to be narrowly tailored so as

not to interfere with the present market structure, including existing arrangements between the
ISP and its local exchange service provider.
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another location. Rather, information is retrieved by the ISP and delivered to its customer in the
format and at the time selected by the customer. Even the types of call are different. The local
call is usually an analog, circuit-switched call while the ISP usually uses digital packet-switched
technologies. Therefore, in addition to providing content, the ISP is performing code and
protocol conversion. All three are non-common carrier activities. As a result, the ISP is not a
common carrier subject to Title II regulation,” but an end user of local exchange service. The
Commission has repeatedly affirmed the rights of ISPs as end users to employ local exchange
services, under intrastate tariffs, to connect to the public switched telecommunications network. '

It is undisputed that the calls at issue here are calls between an ILEC customer and an
MFS/WorldCom customer within the same state defined local calling area. However, contrary
to the plain language of the interconnection agreements, the ILECs contend that calls to ISPs do
not “terminate” when answered by the ISP’s equipment, but rather terminate at some amorphous
location on the Internet, a world-wide network of interconnected computers. As the term is
commonly employed in the telecommunications industry, however, both colloquially and

authoritatively, a call placed over the public switched telecommunications network is considered

13 Amendment of Section 64.702 of the Commission’s Rules and Regulations (Second
Computer Inquiry), Final Decision, Docket No. 20828 (rel’d May 2, 1980), at para. 119;
47 C.F.R. §64.702(a) (“Enhanced services are not regulated under Title II of Act.”) Internet
access is an enhanced service. Access Charge Reform Price Cap Performance Review for Local

Exchange Carriers, Notice of Proposed Rulemaking, CC Docket No. 96-262 (rel. Dec. 24, 1996)
at para. 284.

1 Amendments to Part 69 of the Commission’s Rules Relating to Enhanced Service
Providers, 3 FCC Rcd 2631, para. 2 n.8 (1988). In its First Report and Order regarding Access
Charge Reform, the Commission reaffirmed this position explicitly and declined to impose
access charges on ISPs. In the Matter of Access Charge Reform, First Report and Order, CC
Docket No. 96-262 (rel. May 17, 1997), paras. 344-348 (“Access Charge Reform Order”).
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to be “terminated” when it is delivered to the local exchange end user bearing the called telephone
number.'® The local call is completed at that point, regardless of the identity or status of the
called party. Nothing in the interconnection agreements or applicable law or regulations creates
a distinction pertaining to calls placed to local exchange service customers simply because they
are ISPs.

In the face of this cofnmon understanding, the ILECs argue that the nature of this call is
somehow transformed as a result of the way in which the ISP provides its service to the caller.
However, to the contrary, the ISP is simply a communications-intensive business end user selling
a product to other consumer and business end-users, not unlike pizza delivery firms, travel
reservation agencies, credit card verification firms, or taxicab companies. The ISP, like a travel
agent, may use any variety of communication services from any number of carriers to produce
and provide its product to its customers. For purposes of determining the appropriate
compensation for terminating a call under interconnection agreements entered into pursuant to the
1996 Act, how this end user, any more than any other communications intensive end user,
provides its product to its customers is simply not relevant to the issue of the nature of the call
placed by the ISP’s customer to the ISP. Pursuant to MFS/WorldCom’s interconnection
agreements with the ILECs, to the extent an ISP purchases local exchange service from

MEFS/WorldCom and receives calls which originate from users of ILEC-provided local exchange

15 Feature Group A service is not an exception to this rule because Feature Group A is an
access service rather than a local exchange service. Section 69.5(b) of the Commission’s rules
requires that interexchange carriers use access services, rather than local exchange services, to
originate and terminate interstate telecommunications. However, as noted above, the
Commission has expressly authorized the use of local exchange services by ISPs.
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service, where both users are within the same local calling area, the ILEC is obligated to pay
reciprocal compensation to MFS/WorldCom for termination of such calls. The mere fact that an
ISP’s customer may direct the ISP to locate and retrieve information by querying the Internet does
not alter the legal status of the connection between the customer and the ISP as being a local call.
The local call that is delivered to the ISP and any subsequent transmission that is launched by the
ISP are separate and distinguishable transactions.

Clearly, the fact that the ISP is not a common carrier but an end user that receives local
calls from end user customers, accepts requests for information from the end user, obtains that
information over a wholly separate packet-switched data network, and then delivers that
information to the end user, is conclusive evidence of the severability of the elements that the
ILECs argue should be treated as an indivisible communication.

Im. THE COMMISSION HAS ALREADY DETERMINED THAT THE
TRANSMISSIONS ARE SEPARATE AND DISTINGUISHABLE

The Commission’s recent Universal Service Order'® and Access Charge Reforin Order
affirm the fact that the local call to the ISP and the subsequent Internet transmis sions are separate
and distinguishaﬁle. In the Universal Service Order, the Commission determined that Internet
access consists of severable components: the connection to the Internet service provider via voice
grade access to the public switched network, and the information service subsequently provided

by the ISP." In other words, the first component is a simple local exchange telephone call.

16 In the Matter of Federal-State Joint Board on Universal Service, Report and Order,
CC Docket No. 96-45 (rel. May 8, 1997) (“Universal Service Order”).

17 Id., paras. 83, 788-789 (““When a subscriber obtains a connection to an Internet service
provider via voice grade access to the public switched network, the connection is a
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Reciprocal compensation must be paid for such calls under the interconnection agreements. In the
Access Charge Reform Order, the Commission declined to allow LECs to assess interstate access
charges on ISPs.'® Indeed, the Commission unambiguously characterized the connection from the
end user to the ISP as local traffic: “To maximize the nuxﬁber of subscribers that can reach them
through a local call, most ISPs have deployed points of presence.” '

In addition, in the Non-Accounting Safeguards Order, the Commission determined that the
local call placed to an Information Service Provider was separate from the subsequent information
service provided.?® The severability of these components was key to the Commission’s conclusion
that if each was provided, purchased, or priced separately, the combined transmissions did not
constitute a single interLATA transmission.! Consistent with established policy, the Commission
should declare that calls originated and delivered within the same local service area to the local

exchange service number of ISPs are local traffic that is eligible for local reciprocal compensation

under interconnection agreements.

telecommunications service and is distinguishable from the Internet service provider’s service
offering.”)

18 Access Charge Reform Order, paras. 344-348.

¥ Id., n.502 (emphasis added).

2 Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the
Communications Act of 1934, As Amended, First Report and Order and Further Notice of
Proposed Rulemaking, CC Docket No. 96-149 (rel. Dec. 24, 1996), para. 120.
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IV. THEILECS’ OWN CONDUCT IS CONCLUSIVE EVIDENCE THAT TRAFFIC TO
ISPS IS LOCAL

At the heart of the ALTS petition is the compelling argument that the ILECs’ own conduct
in treating traffic to ISPs from an end user in the same local calling-area as local traffic provides
additional support for the conclusion that such traffic should be treated as local for the purposes
of reciprocal compensation. As further evidence in support of this argument, the Commission
should consider that Bell Atlantic has proposed employing local exchange service in its provision
of Internet access services. Although ALTS refers to Bell Atlantic’s proposed amendment to its
Comparably Efficient Interconnection (“CEI”) plan filed with the FCC regarding its own proposed
Internet access service in NYNEX territories, one additional statement by Bell Atlantic should be
considered here. Bell Atlantic states that “For dial-up access, the end user will place a local call
to the Bell Atlantic Internet hub site from either a local residence or business line. . . . Bell
Atlantic’s [ISP] vendor will subscribe to local telephone services -- either standard business lines
or ISDN -- to receive the call.”?

This practice by the ILECs is confirmed in MFS’ recent complaints against the ILECs’
efforts to unilaterally redefine the nature of interconnected ISP traffic. The MFS affiliates
demonstrate in their complaints in Maryland and Massachusetts that Bell Atlantic and NYNEX,
respectively, charge their own customers local rates for traffic to ISPs, and classify such traffic

as local for purposes of interstate separations. Neither Bell Atlantic nor NYNEX denied the

22 Offer of Comparably Efficient Interconnection to Providers of Enhanced Internet
Access Services, Amendment to Bell Atlantic Plan to Expand Service Following Merger with
NYNEX, CCB Pol. 96-09 (rec’d May 5, 1997), at 3 (emphasis added).
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allegations.® In New York, the Staff of the Department of Public Service responded to the
CLECs’ complaints before New York Telephone filed a response. In instructing New York
Telephone to continue to pay reciprocal compensation to CLECs for traffic delivered to ISP
customers, the NYPSC Staff said to New York Telephone, “Please be advised that the
interpretation expréssed in NYT’s letters has not been approved by the Public Service Commission
and is at odds with NYT’s own treatment of this traffic as intrastate in its assessment of usage

charges to other customers. "%

V. US WEST PREVIOUSLY PRESENTED, AND LOST, THE ARGUMENT
ASSERTED BY THE ILECS THAT PROMPTED THIS PROCEEDING

The Commission should also know that the position asserted by the ILECs has been soundly
rejected by at least five state regulatory agencies. When USWest asserted a similar argument that
traffic originated by or terminated to enhanced service providers should be exempted from reciprocal

compensation arrangements under Interconnection Agreements, the states of Arizona,?® Colorado,

2 Complaint of MFS Intelenet of Maryland, Inc., against Bell Atlantic-Maryland, Inc. for
Breach of Interconnection Terms, and Request for Immediate Relief, Response of Bell-Atlantic,
Maryland, Inc. (Md. P.S.C.); Complaint of MFS Intelenet of Massachusetts, Inc., against New
England Telephone and Telegraph Company for Breach of Interconnection Terms, and Request

for Immediate Relief, Answer of New England Telephone and Telegraph Company (Mass.
D.P.U).

24 Letter dated May 29, 1997 from Allan Bausback, New York Public Service

Commission, to William Allan, New York Telephone Company, attached as an exhibit to the
ALTS Letter.

Bpetition of MFS Communications Company, Inc., for Arbitration of Interconnection
Rates, Terms, and Conditions with US WEST Communications, Inc., Pursuant to 47 US.C. §
252(b) of the Telecommunications Act of 1996, Opinion and Order, Decision No. 59872, Docket
No. U-2752-96-362 et al. (Arizona Corp. Comm. Oct. 29, 1996) at 7.

% Petition of MFS Communications Company, Inc., for Arbitration Pursuant to 47 U.S.C.
§ 252(b) of Interconnection Rates, Terms, and Conditions with US WEST Communications, Inc.,
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Minnesota,?” Oregon,? and Washington® all declined to treat traffic to enhanced service providers,
including Internet service providers, any differently than other local traffic. These decisions,
together with the recent NYPSC Staff decision, should be considered by the Commission as
persuasive evidence that the ILECs’ position has failed to find support in any jurisdiction that has
considered the issue. This is not a surprising result given the inexplicably different and

discriminatory treatment that the ILECs propose should be applied to their ISP customers as opposed

to the ISP customers of CLECs.

V1. THE ILECS’ POSITION HAS SEVERE ANTICOMPETITIVE IMPLICATIONS
The ILECs’ position would also have severe anticompetitive implications. Any carrier

terminating calls to an ISP incurs costs in terminating such calls (which are the same costs incurred

in terminating calls to any other end user). Since the ILECs control most of the originating traffic

within its territory, their newly announced position would force MFS/WorldCom and other new

entrants to terminate these calls without compensation in direct violation of the Act. The inevitable

Decision Regarding Petition for Arbitration, Docket No. 96A-287T (Col. PUC Nov. 5, 1996) at
30.

¥Consolidated Petitions of AT&T Communications of the Midwest, Inc., MCImetro
Access Transmission Services, Inc., and MFS Communications Company for Arbitration with US
WEST Communications, Inc., Pursuant to Section 252(b) of the Federal Telecommunications Act
of 1996, Order Resolving Arbitration Issues, Docket Nos. P-442, 421/M-96-855, P-5321, 421/M-
96-909, P-3167, 421/M-96-729 (Minn. PUC Dec. 2, 1996) at 75-76.

Bpetition of MFS Communications Company, Inc., for Arbitration of Interconnection
Rates, Terms, and Conditions Pursuant to 47 U.S.C. Sec. 252(b) of the Telecommunications Act
of 1996, Commission Decision, Order No. 96-324 (Ore. PUC Dec. 9, 1996) at 13.

B Petition for Arbitration of an Interconnection Agreement Between MFS
Communications Company, Inc. and US WEST Communications, Inc., Pursuant to 47 USC §

252, Arbitrator’s Report and Decision, Docket No. UT-960323 (Wash. Utils. and Transp. Comm.
Nov. 8, 1996) at 26.
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result would be that no CLEC would be willing to furnish service to an ISP, since providing that
service would result in immense, uncompensated termination costs. This would leave the ILECs

with a de facto monopoly over ISP end users, a state of affairs that was clearly not intended by the

1996 Telecommunications Act.

ViI. CONCLUSION

The Commission should grant the ruling requested by ALTS, and supported by
WorldCom, that all local traffic, including traffic delivered by ILEC’s for termination by CLECs

to their customers who happen to be ISPs, is eligible for local reciprocal compensation.

Respectfully submitted,
ﬂ e AN > /( / S——

David N. Porter Andrew D. Lipman
Vice President, Government Affairs Michael W. Fleming
WorldCom, Inc. SWIDLER & BERLIN, CHARTERED
1120 Connecticut Ave., NW 3000 K Street, N.W., Suite 300
Washington, DC 20036 Washington, D.C. 20007
(202) 776-1550 (202) 424-7500 (telephone)

(202) 424-7645 (fax)

Dated: July 17, 1997

197828.1
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CERTIFICATE OF SERVICE

1 hereby certify that on this 17th day of July 1997, copies of COMMENTS OF
WORLDCOM, INC. were hand-delivered to the following;:

Wanda Harris (2 copies)

Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.-W., Room 518
Washington, D.C. 20554

International Transcription Service

1231 20th Street, N.W.
Washington, D.C. 20037

%Mc&w{ u,%

Michael W. Fleming




NYNEX .

22° Bisomingdale Road. White Plains, NY 10605
Tel 914 644 6758

Fax 914 631 0902

Putrick A. Ganailio
Masageg Director, Local Carsier Markets

April 16, 1997

Alx J. Haris ) *
Vies President - Reguistory Afhirs :
MFS Intelnet

33 Whitehall Strest, 15¢th F1

NY, NY 10004

Re:  Reciprocal Compensation for Inssrnst Traffic |
Dear Alex:

NYNEX has been receiving bills seelking reciprocsl compensstion for traffic that is being
delivered to Internet Servics Providers (ISPs”™). LIt i our view that such traffic is
Mmmwm“hwwmmmdw
Interconnection Agresment and the FCC’s rules. \

NYNEX is conducting a study to determins the number of mimustes thet were delivered to
ISPs in February of this year. Omﬂﬁadyhaqlﬂnﬂ&m&thtyw
issue us a credit for any reciprocal compensations bilis that we have already paid. If our
study shows that you delivered Internet traffic to us, we will jssue an offsetting credit. In
addition, we would like you to agree that neither of us will include Internet traffic in fisture
bills for reciprocal compensation.

~ Please confirm your agresment by signing the enclosed copy of this letter. If we cannot
reach an agresment, NYNEX will withhold psyment of reciprocal compensation bills
perding resolution of this issue. We hope that will act be necessary.

If you have any questions, I will be glad to discuss this matter further with you.

£ 2




®Bell Atlantic

Bell Adanuc Nerwork Services. inc. Patrick A. Hasley

" New York, New York 10004

Ann: Mr. Gary Ball, Director, Reguistory Afhirs-Eastern Region

Dear Mr. Ball:

This Jetter addresses an issus that has srisen in the course of the implementstion of
interconnection agresmants betwesn Bell Atiantic-Maryiand, Inc. ("BA™) and CLECs,
Eégg BA bas becoms sware thet some CLECs have

gg[&&sg;;a&aqgﬁl
the Intarnet in tgiﬂ-i!ié

ong&qﬁfgg!s ufl‘i&ﬂ'!&nﬂ an
ISP do not terminate at the ISP's Jocal office. Rather, most palls to an ISP are pisced for

the purpose of using the ISP as a gatoway to another telscommuniostions network, the

Imternet, which then carriss the call to locations outside the local calling sres — often
across the country or internstionally. Telephone calls made to complete a connection over
?gsggggﬁolﬁgggg

Agreement of July 16, 1996 (the “Agreement™). In particular, such traffic does not
"“terminate[jto s gﬂlﬁﬁ-%gsg&lg nstwork, within &
given local calling ares, or expanded area service "EAS™) aren..." as provided by
subsection 1.44 of the Agroement. Internet sccess traffic does not terminate either ona
“Party’s network™ or “within a given local calfing area.”

Accordingly, BA hereby:

(1) Requests that MFS provide, within 30 days of the date of this lotter, & factually-
%gﬂtgﬁﬁgtgslség
has in turn dalivered to an ISP (inciuding any MPS affiiate that is an ISP). Please

3&?%?8&&?‘3?5&%9«
methodology used by MFS to develop these estimates. BA will also provide an



estimate of traffic that MFS has sent to BA that has been delivered by BA to any ISP,
or would consider any estimates of such traffic that MFS can more readily provide.

(2) Provides notice that it disputes MFS’s chasges for the ISP traffic pursuant to
subsection 29.8 of the Agreement. Based on our records of traffic exchange with
MFS, BA ostimates that the volume of ISP traffic for which MFS has erroneously
billed BA reciprocal compensation charges is approximately 35,382,601 mimutes in
Jamary and 32,515,070 in February.

" (3) Provides actice that, pursuant to subsection 29.8.3 of the Agresment, BA will
withhold peyment of the disputed portion of MIFE’s bilis for reciprocal compensation
and associsted charges for the erronecusly billed ISP truffic based on the estimates in
paragraph (2) sbove. BA may update or adjust this figure based on factualiy-
supported estimates provided by MFS pursusnt to peragraph (1) above. To the
extent that BA has aiready compensated MFS for the disputed amounts, BA will
deduct the relevant amounts from currest interconnection charges due to MFS.
Upon request of MFS, BA will place the unpaid (or deducted) disputed amounts into
nmmmmmmau of the Agreement.

(4) Agrees to similar disputed amount procedures with respect to any ISP traffic
dﬁvcadbyMFSwBA.mmtoﬁntbmmh

mmumwmxum-nhmmmm
MFS. BA looks forward to working with MFS to reach a swift and constructive
resolution of this issue.

Youmyeommon(?ﬂ:p?ﬂ!OOwhhmym&mm&um
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Larry B. Casper Sonthrwagtern Bell Tolopboue

General Manager- One Bell Pam

Competitive Provider Sulle 08BS

Atoount Team Dallas, Toxas 76008
Thens 814 404-3145
Pux $34 404-1400

{1\ Soutteestern Bell

Jume 9, 1997

Mr. Bill Mallm

Local Service Dovelopment
MFS WorldCom

Onc Oskbrook Terraos
Oakbrvok Terrance, IL 60181

RE: Loocal Tenminating Compensation for Dalivery of Internet Sesrvics Provider Traffic. ~  ~
Dexr Mr. Mullen:

Tho purpose of this letier is to address local terminating compenaation for the delivery of traffic
destined for interpet service providers (1SPs).

Onginating acocess 10 an ISP is acoomplished by the ISP’s subscribers dialing a seven digit
telephone sumber which Jocal sxchange carriers route throogh their switching networks to the
ISP’s presmisen. Tho ISP offex waes spocisl acocss circuits to transport this originating
mterexchange acoess traffic to a distant Jocation.

The FOC has found, and the oourts have agroed, that the nrisdiction of traffic is determined by
the end-to~end natare of & call. Ir paragraph 28 of the FCC's Order Designeating Issuss for
Investigation in CC Docket No. $8-180, released April 22, 1988, the FCC disagreed with an
argument by Southeesten Bell that 800 credit cand traffic terminated at the IXC's credit card
switch for jurisdictional purposes. The FCC stated that the switching performed at a credit
card switch was sn insermediato step in & smgle end-to-end communication. 1t is the ultimste
destimation thet mxst be nsed to jurisdictionalize a call In the NARUC we. FUC decigion issned
October 26, 1934, (746 F.2d 1492), the court found that even the wse of facilitios that arc
wholly within sn exchangs msy be jurisdictionally inssretate as s result of the traffic that ases
them.

The FCC provided ISPy, insafar as they are also enhanced service providers, with sn accoss
charge excmption that permits ISPs 0 uss local exchange sarvices in lieu of access services to
receive originsting istercinte calls (and to erminste interstats calls to the cxtent this
fimctionality is required). The wse of local exchange serviens by an ISP doss not change, in
any way, the jurisdiction of the originating interstate traffic transported over thowe services to
the ISPy premisss. In other words, this originating interstate nccess traffic does not become
“local traffic™ simply becanse the FCC permits an ISP to wee business local oxchange service
at its exchangs acoess service.



Ovwder in CC Docket No. 96-98, released Angnst
mmamzsubxs)mm

FCC specifically ruled that recs d:dutqﬂyum-m
interexchenge traffic, As such, Soutliwksters Bell/Pacific Ball will not request, nor will it pay,
local sorminating compensation for urmmm This incindes
calls passed 1o ISPy pursusst to agremmnents since this traffic is joiatly
provided originating interexchange This decision satisfies the spirit and intent of the

Twmdmﬁdlmwkmd‘hdm

Kyumﬂﬁhbdm.huﬁiﬁl 1 can be reached on 214.464-8145 oryuuuy
call your acoount manager, MM&ZI%SG‘IG

Sinoerely,

Afrpw)

cc:  Joff Ficlds: ,




INTOTIMATION INAUSLTY Services
250 Nortn Qricang

rigor 2

Chicaae. L 60654

July 3, 1997

Mr. Jerry Zimmerman

MFS Intelenet, Inc.

Senior Manager, Operations
800 S. Wells

Chicago, IL 60607

Dear Mr. Zimmerman:

It has come to our attention that MFS has been billing Ameritech for
Reciprocal Compensation for non-Local Traffic in error. Although Ameritech
is not yet able to identify the total amount of such non-Local Traffic,
Ameritech believes that MFS has been terminating traffic destined for
Internet Service Providers and has been incorrectly billing Ameritech
Reciprocal Compensation for this traffic.

As such, we feel it important to remind you of the billing terms regarding
Reciprocal Compensation as stated in the Interconnection Agreements
between our respective companies. According to Section 5.8.1 of the
Interconnection Agreements, Reciprocal Compensation only applies to Local
Traffic terminated on the terminating party’s network. In addition, Section
5.8.3 specifically provides that Reciprocal Compensation arrangements in the
Interconnection Agreement{s] do rot apply to Exchange Access Service. Traffic
destined for Internet Service Providers is Exchange Access Traffic and
therefore under our Interconnection Agreement, Reciprocal Compensation
does not apply to this type of traffic. Instead, this traffic would be subject to
the Meet-Point Billing Arrangements in Article VI of the Interconnection
Agreements had the FCC not exempted such traffic from access charges.

In order to rectify any Reciprocal Compensation billing discrepancies, it is
imperative that we immediately discuss a process for identifying all non-
Local Traffic for which either company has incorrectly paid Reciprocal
Compensation to the other company. Once the amount of incorrect payments
1s identified in accordance with our Interconnection Agreements (Section
27.5.1), Ameritech expects that each party will rexmburse or credit the other
party for any incorrectly paid Reciprocal Compensation.



Mr. Jerry Zimmerman
July 3, 1997
Page Two

Ameritech estimates that approximately 41.40% of MFS’'s Reciprocal
Compensation for Michigan and 37.92% of MFS’s Reciprocal Compensation
for Mlinois’ billings incorrectly include traffic destined for Internet Service
Providers. On a going-forward basis, Ameritech will not pay that percentage
of MFS’s bills for Reciprocal Compensation in each state, based on that
state’s percentage. Of course, this would be subject to further adjustments
once Ameritech is able to determine the actual amounts that have been
incorrectly billed. Similarly, Ameritech will show an interim credit of a
determined percentage on Ameritech’s Reciprocal Compensation billings to
MFS to reflect any amounts that Ameritech may have incorrectly billed to
MFS. Pursuant to Article XVIII of our Interconnection Agreements,
Ameritech is willing to discuss appropriate resolution of any disputed
amounts, including entering into an appropriate escrow agreement upon
mutually-agreeable terms and conditions under which both Parties would pay
these disputed amounts into an escrow account pending a determination of
the specific amounts that have been paid in error by either Party.

We hope that this clarifies the billing procedures for Reciprocal
Compensation. If you have any questions about this matter, please call Eric
Larsen, at 312-335-6764 or Sue Springsteen, at 248-424-0758.

Sincerely,

Tles . vt

Thomas J. Lamb
Vice President, Finance

o
Director, Regulatory Affairs - Central Region, MFS Intelenet of Michigan, Inc.
Director, Regulatory Affairs - Central Region, MFS Intelenet of Illinois, Inc.



